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ERRATUM. 

In March Number, on Page 381, Line 2, for "Lieutenant-Governor" 
read "Attorney-General." 

LIABILITY OF A MUNICIPAL CORPORATION FOR INJURIES CAUSED BY 
THE EXPLOSION OF A PEANUT ROASTER. 

In Frank v. Village of Warsaw, 198 N. Y., 463, the plaintiff's 
eyes were blown out by the explosion of a peanut roaster which 
was stationed near the curbstone in the streets of the village. Suit 
was instituted by the injured party on the ground that the negli- 
gence of the village in failing to remove a dangerous obstruction 
from its streets had caused the injury complained of. It appears 
that although the roaster was not expressly licensed, it had been 
maintained at this particular place for several weeks; in fact long 
enough to be brought to the notice of the village trustees, whose 
failure to object to its continued use of the place amounted to an 
implied approval on their part. The peanut roaster was mounted 
on wheels and was operated only during business hours, as the 
owner also conducted a confectionery store and fruit stand in the 
building across the sidewalk. In awarding damages to the plain- 
tiff the Court held that the failure of the defendant to have the 
roaster removed amounted to a negligence which was the proxi- 
mate cause of the injury. 

The exact circumstances of this particular case have of course 
never arisen before but they involve a principle that has been con- 
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tinuously litigated throughout the country, leading to various 
decisions in different jurisdictions. The question in this case 
seems to be whether or not the trustees should have anticipated 
the possibility of the accident happening by the exercise of due 
care and prudence. 

The decision in the principal case is based on the opinion ren- 
dered in a leading case of the State, and a case that is recognized 
as authority in a great many jurisdictions throughout the land. 
It is the case of Cohen v. Mayor, etc., of New York, 113 N. Y., 
532, where the city had, by special permit, for which an annual 
license fee was exacted, allowed a grocery company to leave its 
wagon, when not in use, standing near the curbstone night and 
day. The shafts of the wagon were held perpendicular by 
strings attached to the body of the wagon. A passing ice 
wagon struck the grocery wagon and turned it partially 
around, the impact of the blow breaking the strings and thus 
causing the shafts to fall on the head of the plaintiff's intes- 
tate, who was passing at the time. It was held that the license 
was issued without authority, that the storing of the wagon 
on the highway was a public nuisance, and that the defendant was 
liable for damages just as if it had maintained the nuisance itself. 
In the same jurisdiction, Wells v. the City of Brooklyn, 9 App. 
Div., 61, a child was injured by the blowing down of a show case, 
which had been kept on the sidewalk for a number of months by 
a merchant, and it was held that the show case being permanent 
in character, continuously maintained and unauthorized, consti- 
tuted a public nuisance, which it was the duty of the defendant 
to have removed as soon as the knowledge of its existence could 
fairly be attributed to it, and that the city was liable for the 
injuries suffered by reason of its negligence in failing to have it 
removed. 

But in Hunt v. Mayor, etc., of New York, 109 N. Y., 134, in 
which the city authorized the laying of certain steam pipes by a 
corporation, where an explosion of gas in one of the man-holes 
injured plaintiff, it appearing that the laying of the steam conduits 
caused the escape of gas from the gas pipes into the man-hole 
where the explosion occurred, it was held that the city was not 
liable ; for the laying of steam pipes was a new thing and that, as 
no such accident had ever happened before, it was not to be anti- 
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cipated by the city, even though exercising due care and diligence. 
However in Beall v. Seattle, 28 Wash., 593, where the circum- 
stances were of a similar nature, an opposite view was taken by 
the Court. In this case the explosion of a steam boiler beneath 
the sidewalk caused the injuries complained of. The boiler was 
maintained in connection with the heating plant of the abutting 
building, where it had been installed for three months, and it was 
claimed that the ordinance of the city, requiring certain inspection 
by the proper authorities of any proposed heating plant located 
beneath a sidewalk, had not been duly followed, that the defend- 
ant had notification of the installment of the plant and was there- 
fore put on notice as to the safety of its construction. It was 
held in this case that where a traveler upon a highway is injured 
as the result of the explosion of an unseen instrument, within the 
area of. the street over which the city has control, a prima facie 
case of negligence is established against the city, in the words of 
the learned judge, "the explosion being a thing so unforeseen and 
unexpected in its nature." 

In regard to the liability of a municipality for injuries suffered 
by reason of the negligence of a contractor or builder, in failing 
to exercise due care and provide proper safeguards, where the 
city has expressly permitted the use of a portion of its streets for 
building material, etc., there also seems to be a conflict in the 
authorities. In McCoull v. Manchester, 85 Va., 579, the city, by 
virtue of a general ordinance to that effect, had allowed a builder 
to block the street from the sidewalk to the center of the street. 
The plaintiff, while riding his horse by at a moderate speed in the 
night, ran into a pile of sand on which there was no light. The 
horse fell and broke his neck and the plaintiff was also injured. 
It was held that the city was liable, because of its duty to see that 
lights were kept on such obstructions which, without lights, could 
be easily anticipated as productive of injuries to travelers. 
Whereas in McArthur v. City of Saginaw, 58 Mich., 357, it was 
held that the unauthorized use of a public highway by an abutting 
owner is a matter that falls within the cognizance of the police 
power, and it has nothing to do with the duty to make or repair 
highways. In this case the intestate of the administratrix, who 
was riding in his buggy at the time, ran into a pile of lumber 
extending into the street, was thrown from his buggy and killed. 
The Court refused to fasten any liability on the city. And the 
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same line of reasoning, under similar circumstances, is used by 
the Court in Sinclair v. Baltimore, 59 Md., 592, while in Penrod 
v. City of Columbus, 73 Ohio St., 209, it was held that the city was 
not liable unless the failure of the builder to keep the streets 
properly safeguarded has been expressly brought to the attention 
of the city. 

In King v. City of Oshkosh, 75 Wis., 517, the plaintiff sustained 
injuries by falling over a hydrant maintained on the edge of the 
sidewalk by a private corporation, with the consent of the city. 
It was held that where the city suffers a dangerous structure, or 
object, to remain upon its streets, after notice of its existence and 
time for removal, it is liable for any injuries caused thereby. But 
in Wolff v. Dist. of Columbia, 21 App. D. C, 464, it was held 
that the municipal corporation was not liable for injuries caused 
the plaintiff by falling over a horseblock on the sidewalk, the 
street being poorly lighted at that point. And in Michigan.it 
was held that the city was not liable for injuries to a pedestrian 
through the falling of a billboard, insecurely placed near the edge 
of the street, upon his own property, by an abutting owner. 
Timby v. Ishpeming, 140 Mich., 146. 

It seems to be generally accepted that a municipal corporation 
is not liable for injuries inflicted on travelers by bob-sleds and 
other sleds used in coasting, regardless of whether the coasting is 
allowed or prohibited by the city ordinances. Toomey v. City of 
Albany, 38 N. Y. St. Rep., 91 ; Pierce v. City of New Bedford, 
129 Mass., 534; Dillon on Municipal Corporations, 2nd Ed., Sec. 
981, N. 2. 

And even where the instrumentalities complained of are per se 
dangerous the authorities are at issue; thus, in Speir v. City of 
Brooklyn, 139 N. Y., 6, the city was held liable for damages where 
the plaintiff's house had been set on fire by a sky rocket, wnich 
entered the window from the street below where a celebration of 
fireworks, licensed by the city, was taking place ; it being said by 
the Court that the discharge of the fireworks, at the place and 
under the circumstances, was a nuisance. While in Hubbell v. 
City of Viroqua, 67 Wis., 343, it was held that the city was not 
liable for injury to the plaintiff inflicted by a stray bullet from a 
shooting gallery, licensed by the city. And in Massachusetts 
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Lincoln v. City of Boston, 148 Mass., 588, the city was held not 
to be liable for injuries of the plaintiff, whose horse had run 
away, when frightened by the discharge of a cannon on the Com- 
mons, under permit from the city. 

The subject is very well summed up by the words of Judge 
Peckham in Hubbell v. City of Yonkers, 104 N. Y., 434, where he 
says : "That which never happened before, and which in its char- 
acter is such as not to naturally occur to prudent men to guard 
against in its happening at all, cannot, when in the course of years 
it does happen, furnish good ground for a charge of negligence, 
in not foreseeing its possible happening and guarding against the 
remote contingency." While the reasoning of the learned judge, 
as well as a very respectable line of authority, seems at first sight 
at variance with the decision reached in this case, still an analysis 
of the various authorities seem to show that the preponderance 
of the decisions in America support the conclusion reached in the 
principal case. 



TECHNICALITIES IN CRIMINAL PROCEDURE REVERSAL FOR INADE- 
QUACY AND INEFFICIENCY OF COUNSEL. 

The mere incompetency of an attorney does not ordinarily con- 
stitute a ground for a new trial nor justify a reversal. There 
must be a strong showing both of incompetency and prejudice. 
The State of Iowa v. Benge, 61 la., 658. This strong showing 
was proved to the satisfaction of the Missouri Supreme Court 
in the case of The State of Missouri v. Lewis, (1880) 9 Mo. App., 
321. Here, after vainly attempting to have the case continued, 
the attorney withdrew. The witnesses were not subpoenaed and 
the investigation and all other preparation had been entirely 
omitted. The appointed counsel were unable to prepare the 
defense in time and the Supreme Court reversed the case, saying 
that the refusal of a motion for continuance was an abuse of the 
discretion of the Court. "The gross ignorance, incompetence and 
imbecility of the attorney of one accused of murder, by which the 
prisoner is deprived of essential rights and advantages guaranteed 
to him by law is sufficient ground for setting aside a conviction 
and granting a new trial," says the Court in this case. 



